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I BACKGROUND

Pesticides are substances or a mixture of substances intended for preventing, destroying, repelling,
or mitigating pests such as insects, fungi, weeds, etc. They are used to increase agricultural
productivity and to ensure food security. The following ten states were the highest consumers of
chemical pesticides in India: Maharashtra, Uttar Pradesh, Telangana, Jammu & Kashmir, Haryana,
West Bengal, Karnataka, Gujarat, Tamil Nadu, and Andhra Pradesh.' The production of pesticides
is also a revenue generator for the government. During the fiscal year 2021, the domestic pesticide
production volume was 255,000 MT.? At the same time, India imported 13,000 MT of insecticides,’
including from countries where their use is banned or restricted.*

Pesticide production and use represents a tension between economic, social, and environmental
objectives. On one hand, economic and social rationale are used to justify the increase in the
production and consumption of pesticides. On the other hand, pesticide use may result in adverse
effects on human health and the natural environment.” Chronic occupational exposure to
pesticides poses a health risk to agricultural workers and their family members who work in the
fields. Pesticide residues in food have been linked to chronic health effects among consumers of
food. Pesticides may also be consumed to cause self-harm. Spraying of pesticides on or their
discharge from agricultural fields may lead to the pollution of air, soil, and water, besides
threatening biological diversity.

Poisoning is a global public health problem. The World Health Organisation (WHO) estimates
that nearly 250,000 deaths occur globally due to poisoning each year, with pesticides alone causing
150,000 deaths.® Poisoning may be accidental/intentional or deliberate self-harm. An estimated
703,000 people died by suicide in 2019.” Pesticide suicide is a particular problem in rural Asian
communities, killing around 110,000-168,000 people each year worldwide.® One explanation is
small-scale farming in low- and middle-income countries, which provides ease of access to highly
hazardous pesticides (HHP).” In India, 1,64,033 suicides were reported in 2021, of which 26674
suicides were from consuming insecticides.'” The WHO identifies several treasons for
underreporting of suicide rates, which need to be addressed. These are ‘weak surveillance systems,

! Ministry of Agriculture and Farmers’ Welfare, Statistical Database - Consumption of Chemical Pesticides in
Various States/UTs during 2017-18 to 2021-22 (as of 22 July 2022) <https://ppqgs.gov.in/statistical-database>.
2 Statista, ‘Volume of pesticides produced across India from financial year 2015 to 2021’
<https://www.statista.com/statistics/726938/india-pesticides-production-volume/>.

3 Statista, Volume of insecticides imported to India from financial year 2014 to 2021
<www.statista.com/statistics/1043452/india-insecticides-import-volume/>.

4 Crispin Dowler, ‘Revealed: UK shipped more than 10,000 tonnes of banned pesticides overseas in 2020’
Unearthed (22 February 2022) <https://unearthed.greenpeace.org/2022/02/22/bees-syngenta-paraquat-uk-
exports/>.

3 See, eg, World Health Organisation, Detoxifying agriculture and health from highly hazardous pesticides: a
call for action (WHO 2019); United Nations Environment Programme, Environmental and health impacts of
pesticides and fertilizers and ways of minimizing them (UNEP 2021); United Nations Environment Programme,
Bees, Bans and Broad-Spectrum Pesticides (UNEP 2021).

¢ World Health Organisation, Guidelines for establishing a poison centre (WHO 2020).

7 World Health Organisation, Suicide worldwide in 2019: Global Health Estimates (WHO 2021).

8 EJ Mew and others, ‘The global burden of fatal self-poisoning with pesticides 2006—15: systematic review’
(2017) 219 J Affect Disord 93.

A Karunarathne and others, ‘How many premature deaths from pesticide suicide have occurred since the
agricultural Green Revolution?’ (2020) 58 Clin Toxicol (Phila). 227.

10 National Crime Records Bureau, Accidental Deaths & Suicides in India 2021 (August 2022) 196 & 259
respectively <https://ncrb.gov.in/sites/default/files/ ADSI-2021/ADSI 2021 FULL REPORT.pdf>.
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a misattribution of suicide to accidental deaths, as well as its criminalization in some countries.”"!
Further, the data collection process remains undefined and under-focused."” The official data on
suicides comes from the National Crime Records Bureau. The fact that the suicide is being viewed
through the lens of criminality although it is also a public health issue may also explain the absence
of or limited data. Table I provides an overview of the number of deaths by suicide caused by
poison including by consuming insecticides in the states with the highest consumption of
pesticides.”

Table I: Number of deaths by suicide caused by poison by consuming insecticides/other poison
in India (August 2022)

Number of Number of deaths | By consuming | By consuming
deaths by suicide | by suicide caused by insecticides other poison
poison

1. | Maharashtra 22,207 4,764 4,054 710

2. | Tamil Nadu 18,295 7,041 4,749 2,292

3. | Madhya Pradesh 14,965 3,954 2,361 1,593

4. | West Bengal 13,500 2,097 1,019 1,615

5. | Karnataka 13,056 2,939 2,066 873

6. | Kerala 9,549 896 571 325

7. | Gujarat 8,789 2,428 2,033 395

8. | Andhra Pradesh 8,067 3,818 2,449 1,369
Punjab 2,600 661 497 164
Total 1,64,033 41,197 26,674 14,523

II. PESTICIDE REGULATION IN INDIA

According to Karunarathne and others, “The number of deaths occurring from particular poisons
ot poison classes varies from place to place, and over time, as a result of changes in access, effective
and timely medical management, preventative measures, and regulatory policies.””* The WHO
recognises suicide prevention as an important priority, and that reducing access to lethal means to
cause self-harm or commit suicide including pesticides can be effective.” Further, India is
committed to achieving the UN Sustainable Development Goals including SDG 3 to ensure
healthy lives and promote well-being for all at all ages. Suicide rate is an indicator within target 3.4,
which is to reduce by one-third premature mortality from non-communicable diseases through
prevention and treatment and promote mental health and well-being, by 2030. Therefore, suicide
prevention ought to be part of Indian government’s regulatory response to pesticide suicide.

The WHO classifies pesticides by hazard in the following manner:'®

"' World Health Organisation, Comprehensive Mental Health Action Plan 2013-2030 (WHO 2021) para 72, p.
12.

12 Narasimha Reddy Donthi, ‘Pesticide Poisoning in India: Challenges of Data and Management in Public
Health’ (2021) 56(45&46) Economic & Political Weekly 17.

13 National Crime Records Bureau (n 10) 259, 261-62.

14 Ayanthi Karunarathne and others, ‘Importance of pesticides for lethal poisoning in India during 1999 to 2018:
a systematic review’ (2021) 21 BMC Public Health 1441.

S'WHO (2021) (n 11) para 72, p. 12. See also World Health Organisation, Regional Office for South-East Asia,
Regional Strategy on Preventing Suicide (WHO 2017).

16 World Health Organisation, The WHO Recommended Classification of Pesticides by Hazard and Guidelines
to Classification 2019 (WHO 2020). The WHO classifies pesticides according to their 50 percent lethal dose
(LD50) in mg/kg via both dermal and oral routes in rats as a comparable and reproducible value.
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Class
Ia Extremely hazardous
Ib | Highly hazardous
11 Moderately hazardous
III | Slightly hazardous
U Unlikely to present acute hazard

Bonvoisin and others note that the WHO classification ‘does not translate to case fatality rates in
human self-poisoning, with some Class II pesticides such as paraquat and endosulfan having very

high case fatality rates after ingestion”."”

The WHO and FAO have recommended the regulation of highly hazardous pesticides (HHP) to
prevent deaths.” The WHO identifies a ban on HHP as one of the options for restricting access
to means to cause self-harm or commit suicide.”” Self-poisoning with much less toxic pesticides
after bans greatly reduces the risk of death.”” Gunnell and Eddleston give the example of high-
income countries where few people have access to pesticides, most self-poisoning is with
medicines, and few people die from self-poisoning.”

2.1 Relevant constitutional provisions

The Constitution of India, 1950 (the Constitution) represents the supreme law of the country. The
Constitution divides the power to make laws in respect of agriculture, health, the environment,
and pesticides between the Central Government and State Governments. The Constitution also
guarantees certain fundamental rights and set out certain duties of the State. These constitutional
provisions are relevant for the regulation of pesticide suicides.

Legislative competence

Article 246 of the Constitution distributes power — between the Centre and the states - to make
laws with respect to the matters or entries that are explicitly set out in the three lists in the Seventh
Schedule of the Constitution.
e Parliament has exclusive power to make laws with respect to 97 entries in List I (Union
List).
e The State Legislature has exclusive power to make laws for the State or any part thereof
with respect to 61 entries in List IT (State List).
e Parliament and the State Legislatures have power to make laws with respect to 47 entries
in List III (Concurrent List).

17 T Bonvoisin and others, ‘Suicide by pesticide poisoning in India: a review of pesticide regulations and their
impact on suicide trends’ (2020) 20(1) BMC Public Health 251.

18 WHO (2019) (n 5); World Health Organisation and Food and Agriculture Organisation of the United Nations,
Preventing suicide: a resource for pesticide registrars and regulators (WHO & FAO 2019); World Health
Organisation, Safer access to pesticides: community interventions (WHO 2006); Food and Agriculture
Organisation of the United Nations and World Health Organisation, International Code of Conduct on Pesticide
Management: Guidelines on Highly Hazardous Pesticides (FAO & WHO 2016).

19 WHO (2021) (n 11) p. 28. See also M Eddleston and D Gunnell, ‘Preventing suicide through pesticide
regulation’ (2020) 7(1) Lancet Psychiatry 9; D Gunnell and others, ‘Prevention of suicide with regulations
aimed at restricting access to highly hazardous pesticides: a systematic review of the international evidence’
(2017) 5(10) Lancet Global Health €1026.

20 Eddleston and Gunnell (2020) (n 19).

2 D Gunnell and M Eddleston, ‘Suicide by intentional ingestion of pesticides: a continuing tragedy in
developing countries’ (2003) 32(6) Int J Epidemiol. 902.
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Two things to note here: First, the phrase “with respect to” has formed the subject matter of
considerable discussion. Courts have invoked the doctrine of “pith and substance” to find out the
true nature and character of the law made by Patliament or State Legislature and held that such a
law will not be invalid because it incidentally touches upon a subject that is within the competence
of another legislature (Parliament or State Legislature). Second, according to Article 254 of the
Constitution, in case of a conflict between a law made by Parliament with respect to an entry in
List I and one made by a State Legislature with respect to an entry in List II, which cannot be
reconciled, the power of Parliament supersedes that of the State Legislature.

There are no specific references to pesticides in the Seventh Schedule of the Constitution.
However, certain entries are relevant for a discussion on the distribution of power between the
Centre and the State to legislate with respect to pesticides. The word “agriculture” finds mention
12 times in the three lists in the Seventh Schedule of the Constitution. Table II provides a list of
those entries in the Constitution.

Table II: Illustrative list of entries on agriculture in the Constitution of India

List 1| Entry 82 | Taxes on income other than agricultural income

(Union) Entry 86 | Taxes on the capital value of the assets, exclusive of agricultural land, of
individuals and companies; taxes on the capital of companies

Entry 87 | Estate duty in respect of property other than agricultural land

Entry 88 | Duties in respect of succession to property other than agricultural land
List IT (State) | Entry 14 | Agriculture, including agricultural education and research, ...

Entry 18 ...transfer and alienation of agricultural land; ...agricultural loans

Entry 30 | ...relief of agricultural indebtedness

Entry 46 | Taxes on agricultural income

Entry 47 | Duties in respect of succession to agricultural land

Entry 48 | Estate duty in respect of agricultural land

List III | Entry 6 Transfer of property other than agricultural land; ...

(Concurrent) | Entry 41 | Custody, management and disposal of property (including agtricultural land)
declared by law to be evacuee property

It is argued that Parliament’s law-making power in respect of entries in List I (the Union List) is
limited by the use of the words “other than” agriculture income (entry 82) or “exclusive of”
agricultural land (entry 86), or “other than” agricultural land (entries 87 and 88). This means the
Union List does not empower Parliament to enact any law on agriculture; in other words,
Parliament is prohibited from enacting on subjects other than agticulture income and land.”* In
contrast, List II of the Seventh Schedule of the Constitution exclusively empowers the State to
make laws in respect of agriculture.

In addition to agriculture, there are other entries in the Seventh Schedule that could lead to laws
that regulate the production, distribution, and/or use of pesticides in one form or another. Table

III provides a list of those entries in the Constitution.

Table III: Illustrative list of entries relating to pesticides in the Constitution of India

List 1| Entry 13 Participation in international conferences, associations and other bodies
(Union) and implementing of decisions made thereat

22 Kavita Kuruganti and Others v Union of India and Others WP (Civil) No. 1079 of 2017 (Supreme Court of
India) para 22 <http://images.assettype.com/barandbench/import/2018/09/Pesticides-Application-SC.pdf>.
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Entry 52 Industries, the control of which by the Union is declared by Parliament by
law to be expedient in the public interest
ListII (State) | Entry 5 Local government, that is to say, the constitution and powers of municipal

corporations, improvement trusts, district boards, mining settlement
authorities and other local authorities for the purpose of local self-
government or village administration

Entry 6 Public health and sanitation; hospitals and dispensaries

Entry 14 ...protection against pests and prevention of plant diseases
List IIT | Entry 33(a) | Trade and commerce in, and the production, supply and distribution of,
(Concurrent) the products of any industry where the control of such industry by the

Union is declared by Parliament by law to be expedient in the public
interest, and imported goods of the same kind as such products; ...

Constitutional rights

The fundamental right to life is entrenched in Article 21 of the Constitution of India. As discussed
above, pesticide poisoning may result in the loss of life. In other words, the person’s constitutional
right to life is violated, and it is the duty of the State to prevent pesticide poisoning by introducing
and implementing appropriate measures. In addition, the Supreme Court of India (Supreme Court)
has expanded the scope of the fundamental right to life beyond “protection of limb or faculty” to
include “the right to live with human dignity and all that goes along with it, namely, the bare
necessaties of life.”” A person’s right to life is “secured only when he is assured of all facilities to
develop himself and is freed from restrictions which inhibit his growth.”** The right embraces
“quality of life,” which is described as “all those aspects of life which go to make a man’s life
meaningful, complete and worth living.”*

In a public interest litigation filed by the Democratic Youth Federation of India against the Central
Government to highlight the harmful effects caused by the continued use of Endosulfan as a
pesticide, on human beings and the environment, which had already been completely banned in
the State of Kerala, the Supreme Court cited Article 21 of the Constitution when passing an order
to ban its use, sale, production, and export.” According to the Supreme Court, ‘any decision
affecting human life, or which may put an individual’s life at risk, must call for the most anxious
scrutiny’.” In another case, the Court observed that the right to life and human dignity
encompasses the availability of food articles without pesticide residues.”® The Court also
emphasised that ‘any food article which is hazardous or injurious to public health is a potential

danger to the fundamental right to life’.%

The Constitution does not explicitly guarantee the rights to the environment, food, and health.
The Supreme Court and high courts at the state level have read these socio-economic rights into
the constitutional right to life. The Supreme Court has described the right to the environment as
necessary for life,”’ the right to health as the “right to live in a clean, hygienic and safe

23 See Francis Coralie Mullin v Administrator, Union Territory of Delhi and Others (1981) 1 SCC 608 para 7;
State of Himachal Pradesh v Umed Ram Sharma and Others (1986) 2 SCC 68 para 11.

24 Chameli Singh and Others v State of UP and Another (1996) 2 SCC 549 para 8.

2 State of Himachal Pradesh (n 23), para. 11; Dr Ashok v Union of India and Others (1997) 5 SCC 10 para 4
26 Democratic Youth Federation of India v Union of India and Others WP (C) No. 213 of 2011 (Supreme Court
of India, Order dated 13 May 2011) <https://main.sci.gov.in/jonew/bosir/orderpdfold/1304046.pdf>.

7 ibid.

28 Centre for Public Interest Litigation v Union of India and Others (2013) 16 SCC 279.

2 ibid.

30 See Lovleen Bhullar, ‘The Judiciary and the Right to Environment in India: Past, Present and Future’ in
Shibani Ghosh (ed), Indian Environmental Law: Key Concepts and Principles (Orient BlackSwan 2019).
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environment”,”" and the right to food as a “basic necessity”.”* These rights form the constitutional
basis for the regulation of pesticide suicides. In fact, a case is pending before the Supreme Court,
which seeks enforcement of the right to health by banning harmful pesticides that are used in India
but banned, withdrawn, or restricted in other countries.”

Constitutional duties of the State

Part IV of the Constitution includes Directive Principles of State Policy, which, though non-
enforceable, are “fundamental in the governance of the country” and they are to be applied by the
state in making laws.* Article 47 establishes the primary duty of the State to improve public health.
HHP poisoning undermines the realization of the constitutional right to health and represents the
state’s failure to discharge its constitutional duties. Article 48 A states that the State ‘shall endeavour
to protect and improve the environment and to safeguard the forests and wild life of the country’.
These constitutional provisions provide the basis for the enactment of laws for the improvement
of human health and the protection and improvement of the environment, respectively. These
laws can restrict or prohibit the use of pesticides to address the issue of pesticides poisoning in the
former case and environmental pollution caused by pesticides in the latter case.

2.2 Institutional framework

Different national-level ministries that are responsible for agriculture, health, and the environment
are relevant for regulation of pesticide suicide. These include:
e Ministry of Health and Family Welfare
e Ministry for Agriculture and Farmers’ Welfare: Department of Agriculture & Farmers’
Welfare, Directorate of Plant Protection, Quarantine & Storage
e Ministry of Environment, Forest, and Climate Change.

In addition, certain institutions that have been established via legislation/statute are also relevant.

e The Central Insecticides Board and Registration Committee (CIBRC) was established
under the Insecticides Act, 1968/Rules, 1971 (see section 3.1 below).

e The Food Safety and Standards Authority of India (FSSAT) was established under the Food
Safety and Standards Act, 2006 (see section 4.3 below).

e The Central Pollution Control Board (CPCB) at the central level and State Pollution
Control Boards (SPCB) and Pollution Control Committees (PCC) at the state/Union

Territory level were established under the Environment (Protection) Act, 1986 (see section
4.4 below).

At the state level, the departments of agriculture, health and the environment are among the
relevant institutions. In addition to the state departments of agriculture, the State Agriculture
Universities and other institutions related to specific crops like the National Horticultural Board
and the Spices Board of India make recommendations for agricultural practices including use of
pesticides considering the local needs of the states and research about specific crops, their diseases,

31 Occupational Health and Safety Association v Union of India and Others (2014) 3 SCC 547 para 10.

32 People’s Union for Civil Liberties v Union of India and Others; In Re: Problems and Miseries of Migrant
Labourers WP (Civil) No. 6 of 2020 (Supreme Court of India, Judgment dated 29 June 2021)
<https://scobserver-

production.s3.amazonaws.com/uploads/beyond court resource/document upload/722/11706 2020 36 1501 2
8166 Judgement 29-Jun-2021.pdf>.

3 Vanashakti and Others v Union of India and Others WP (Civil) No. 237 of 2017 (Supreme Court of India).

34 The Constitution of India, 1950, art 37.
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and insects.” The state agriculture departments and universities have their own extension
services/departments to reach out to the farmers.

II1. PESTICIDE LAW IN INDIA

Agriculture is a state subject, according to the Constitution of India. However, it is a law passed
by the Central Government — the Insecticides Act, 1968 - that regulates ‘the import, manufacture,
sale, transport, distribution and use of insecticides in India with a view to prevent risk to human
beings or animals.” An overview of the events leading to the enactment of the Insecticides Act is
useful to understand its original intent.”® In 1958, 100 people died in Kerala and Madras after
consuming imported wheat contaminated with the organophosphorus insecticide parathion
accidentally which was shipped together with food grains.”” The Government of India constituted
the Kerala and Madras Food Poisoning Enquiry Commission zufer alia to suggest remedial
measures to safeguard against similar occurrences in the future. The Commission made 15 general
recommendations about the steps to be taken to prevent such occurrences in future. An Expert
Committee was constituted to study the question of pesticide use and legislation during 1964-67,
and it made recommendations for short term measures and long-term measures.” The latter led
to a request to the then Ministry of Food and Agriculture to take necessary action to sponsor and
pilot a bill called “Indian Pesticides Bill” for regulating the manufacture, import, storage, transport,
distribution, etc. of pesticides. The Insecticides Bill was introduced in Parliament to combat the
menace of food poisoning arising from contamination of food with insecticides etc.”” So it was
intended to address one human health issue only, that is, food poisoning.

Section 3(e) of the Insecticides Act defines an insecticide (which includes pesticides) to mean (i)
any substance specified in the Schedule, (ii) such other substances as the Central Government may,
after consultation with the Board, by notification in the Official Gazette, include in the Schedule
from time to time, or (iii) any preparation containing any one or more of such substances.
Insecticides are classified based on their lethality as follows:*

Insecticides

Toxicity classification

Oral lethal dose in rats

Bright red-labelled insecticides

Extremely toxic

1-50 mg/kg

Bright yellow-labelled
insecticides

Highly toxic

51-500 mg/kg

Bright blue-labelled insecticides

Moderately toxic

501-5000 mg/kg

Bright green-labelled
insecticides

slightly toxic

more than 5000 mg/kg

3.1 Powers of Central Government

The ‘Administration’ or enforcement of the Act was transferred from the Ministry of Health and
Family Planning to the Ministry of Agriculture (now, the Ministry of Agriculture and Farmers’

35 Centre for Science and Environment, State of pesticide regulations in India (1 January 2013)
<www.cseindia.org/state-of-pesticide-regulations-in-india-7611>.

36 See Ministry of Agriculture and Farmers® Welfare, ‘About CIBRC’ (n.d.)

<https://ppgs.gov.in/divisions/central-insecticides-board-registration-committee/about-cibrc>.

7 ibid.
38 ibid.

3 The Insecticides Act, 1968, Introduction.

40 The Insecticides Rules, 1971, r 19.
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Welfare) in the year 1970.* The Department of Agticulture took immediate steps to frame the
Insecticides Rules, 1971 and constituted the Central Insecticides Board and Registration
Committee (CIB&RC).

The Central Insecticides Board (CIB) advises the Central Government and state governments on
‘technical matters arising out of the administration’ of the Act including the risk to human beings
or animals involved in the use of insecticides and the safety measures necessary to prevent such
risk, and the manufacture, sale, storage, transport, and distribution of insecticides with a view to
ensure safety to human beings or animals (section 4). The Insecticides Rules set out the CIB’s
additional functions (rule 3).

Section 9 of the Act provides for a procedure for the registration of insecticides. The Registration
Committee scrutinises the formulae and verifies claims made by the importer or the manufacturer
as regards the efficacy of the insecticides and their safety to human beings and animals. The
Committee may grant or refuse the registration. The ground of refusal is if the Committee is of
opinion that the precautions claimed by the applicant as being sufficient to ensure safety to human
beings or animals are not such as can be easily observed or that notwithstanding the observance
of such precautions the use of the insecticide involves serious risk to human beings or animals.
However, the Act does not provide a mechanism to challenge the registration granted.* Further,
there is no provision for regular review of registered pesticides.” Expert committees occasionally
reassess specific registered pesticides if a problem arises, recommending restrictions or bans.*

The CIB&RC maintains a list of permitted, banned, and restricted insecticides (including
pesticides). As of October 2022, 318 insecticides/pesticides and 820 pesticide formulations are
registered for use in India.” Of these, 18 are classified as extremely hazardous (Class Ia) or highly
hazardous (Class Ib) according to WHO toxicity classification.* Pesticides that were in the market
before the implementation of the Insecticides Act in 1971 are deemed to be registered under the
Act. They are exempt from the process of registration and other legal requirements relating to
safety and efficacy. There are no official figures, but one study identifies at least 62 deemed to be
registered pesticides, a majority falling in the WHO’s Class I and Class II categories based on
hazard.” The Central Government has banned 46 pesticides and four pesticide formulations for
import, manufacture and use, banned use of five pesticides/pesticide formulations but continued
their manufacture for export, and restricted nine pesticides for use.* As of 2015, at least 66

4l The Government of India (Allocation of Business) Rules, 1961 (as amended in 1979), Second Schedule, Part
IV General and Consequential, item 53
<https://cabsec.gov.in/writereaddata/allocationbusinessrule/amendment/english/1_Upload 172.pdf>.

42 Mani Prakash and Narasimha Reddy Donthi, ‘Pesticides Regulations in India and the Need for Protection
Against Health Risks’ (2022) 57(25) Economic & Political Weekly <www.epw.in/node/160746/pdf>.

43 Bonvoisin and others (2020) (n 17).

4 See, eg, Ministry of Agriculture and Farmers’ Welfare, Report of the Expert Committee (Under the
Chairmanship of Dr Anupam Varma) Volume I (2015) <https://ppgs.gov.in/sites/default/files/volume-i_1.pdf>.
4 Ministry of Agriculture and Farmers® Welfare, Insecticides/Pesticides Registered under section 9(3) of the
Insecticides Act, 1968 for use in the Country (as on 01.10.2022)
<https://ppgs.gov.in/sites/default/files/molecules registered under section-93 as on 01.10.2022.pdf>;
Ministry of Agriculture and Farmers’ Welfare, Pesticide Formulations Registered for Use in the Country under
the Insecticides Act, 1968 (as on 01.10.2022)

<http://ppgs.gov.in/sites/default/files/pesticides formulations_as on 01.10.2022.pdf>.

46 Ranjit Devraj, ‘India weeds out 27 highly toxic pesticides’ SciDevNet (29 May 2020).

47 AD Dileep Kumar and PS Athira, ‘Deemed to be Registered Pesticides in India’ (PAN India, July 2022)
<https://pan-india.org/wp-content/uploads/2022/09/Deemed-to-be-Registered-Pesticides report PAN-India-
Web.pdf>

48 Ministry of Agriculture and Farmers’ Welfare, List of Pesticides which are Banned, Refused Registration and
Restricted in Use (as on 01.10.2022)
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pesticides were registered in India despite being prohibited/restricted/withdrawn in one or more
e 49
countries.

3.2 Powers of state governments

The Insecticides Act grants limited regulatory powers to state governments.

@) The state government may appoint licensing officers who are responsible for the grant of
license to manufacture, sell, stock, or exhibit for sale or distribute any insecticide, and define the
areas in which they shall exercise jurisdiction (sections 13 and 12). The licensing officers could be
the Director, Joint or Deputy Director of the State Department of Agriculture. The grounds for
refusal to grant a license are limited in contrast with the CIBRC’s power of registration. For
example, there is no reference to the precautionary principle. The use of the term “may” indicates
the discretionary nature of the power of the state government, and raises the issue of what will
happen if they don’t appoint licensing officers?

(i) The state government may, by notification in the Official Gazette, require any person or
specified class of persons to report all occurrences of poisoning (through the use or handling of
any insecticide) coming within their cognizance to the specified officer (section 26). The Act does
not define the terms “all occurrences of poisoning”, “use” and “handling”. The terms “use” and
“handling” suggest an agriculture context. However, the term “all” before “occurrences of
poisoning” may encompass both occupational and non-occupational exposure to a pesticide. The
rules inter alia prescribe the precautions to be taken against such poisoning and the measures for

detecting and investigating cases in which poisoning has occurred (section 36(2)(s)-(t)).

(i11) On receipt of a report under section 26 of the Insecticides Act or otherwise, the state
government may prohibit the sale, distribution or use of any insecticide or any specific batch where
it is of the opinion that its use is likely to cause risk to human beings or animals (section 27(1)).
The Central Government may also issue such a notification. The term “otherwise” appears to
cover recommendations from national organisations such as the Agricultural Food Products
Export Development Authority (APEDA) and state organisation such as state agricultural
universities or state farmers’ commissions, for instance. However, the prohibition is restricted to
the area and the extent as specified in a notification in the Official Gazette. Further, this is not a
permanent measure; the prohibition is time-bound (a period not exceeding 60 days, and extendable
by another 30 days) during the pendency of an investigation. The implementation of a ban on
pesticides for such a short period has challenges of its own, for example, stockpiling of pesticides
or importation of pesticides from other states.

Reasons for issuing temporary bans

State governments have exercised this statutory power to temporarily prohibit certain pesticides
for different reasons.

Deaths of farmers due to accidental poisoning is one reason. Following the deaths of farmers due
to accidental poisoning from spraying of Endosulfan in cashew nut plantations in Kasargod district
in the State of Kerala, the State Government put aerial spraying on hold temporarily in 1998, and
the District Collector of Kasragod issues a prohibitory order on the use of Endosulfan by aerial

<http://ppgs.gov.in/sites/default/files/list_of pesticides which are banned refused registration and restricted
_in_use as on 01.10.2022.pdf>.
4 Ministry of Agriculture and Farmers’ Welfare (n 44).
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spraying in 2001 exercising their powers under section 133 of the Code of Criminal Procedure,
1973 (CrPC). Section 133 of the CrPC is a provision used for the removal of a nuisance from a
public place in urgent cases. Subsequently, the State Government banned the use of Endosulfan
in plantations in August 2001,” but this order was challenged before the High Court.”' Therefore,
the State Government confined the ban to aerial spraying in March 2002.”> However, this order
was challenged before the High Court, which issued a temporary ban on the use of Endosulfan in
the State pending further decision by the Central Government (which had referred the matter to
the Registration Committee under the Insecticides Act).” Subsequently, in 2005, the Ministry of
Agriculture, Government of India issued a notification restricting the use of Endosulfan in any
form in the State till the results of a study become available and the Central Government takes a
decision.”* In December 2010, the use of all pesticides with high toxicity level (red and yellow label)
was banned in Kasargod district.” In July 2015, Kerala banned two mote chemical pesticides and
classified seven chemicals under restricted category.”

Similarly, after the deaths of farmers from poisoning due to accidental inhalation of pesticide
fumes during spraying, Maharashtra banned five pesticide formulations from time to time.”’
Similarly, following the deaths of farmers in 2017-18 due to the toxic nature of pesticides, the
Department of Agriculture, Government of Tamil Nadu temporarily banned six hazardous
pesticides.”® The stated reasons were: (a) the insecticides are either extremely or highly toxic or
moderately toxic but have highly toxic effect due to use for blending in an unauthorised manner,
(b) the use of those insecticides or any combinations is likely to involve risk to human beings or
animals, and (c) the research report submitted by the Tamil Nadu Agricultural University,
Coimbatore and the High Level Committee constituted to examine the possibility of banning of
hazardous pesticides recommended the temporary ban.

Another reason for the temporary ban was to protect crops intended for export. Punjab issued an
order discontinuing the sale of 20 insecticides in 2018 and seeking to review licenses and not to

30 Government of Kerala, Order dated 25 August 2001 cited in Centre for Science and Environment, Endosulfan
Industry’s Dirty War — A Chronology of Events (n.d.) <www.cseindia.org/endosulfan-industrys-dirty-war-a-
chronology-of-events--1927>.

31 See Thiruvamkulam Nature Lovers Movement v Plantation Corporation of Kerala OP Nos. 20716 of 2002,
17026 of 2002, 16300 of 2002 and 29371 of 2001 (High Court of Kerala, Order dated 8 December 2002)
<www.elaw.in/public/insecti/endosulfan.htm>.

32 Government of Kerala, Order dated 18 February 2002 cited in Thiruvamkulam Nature Lovers Movement (n
51).

33 Thiruvamkulam Nature Lovers Movement (n 51).

>4 Ministry of Agriculture, Notification S.0. 1533(E) dated 25 October 2005 and Corrigendum No. S.0. 1707(E)
dated 5 December 2005
<https://cdn.cseindia.org/attachments/0.69900400 1498968502 Notification13Dec.pdf>.

35 Government of Kerala, G.O. (MS) No. 310/2010/Agri (NCA) dated 2 December 2010.

% Government of Kerala, G.O. (MS) No. 128/2015/Agri dated 28 July 2015.

57 Government of Maharashtra, Notification No. CPS 1117/cr204/17-A dated 1 November 2017; Shishir Arya,
‘States seeks ban on pesticides used by inhalation victims of 2017’ The Times of India (5 May 2018);
Government of Maharashtra, No. CPS/1117/C.R.204/17-A (Section: Part 4-A, Extraordinary no. 183 dated
September 2018). See ‘Government of Maharashtra ban the Sale, Distribution and Use of Certain Insecticides
for 6 months’ (3 October 2018) <www.teamleaseregtech.com/updates/article/4271/government-of-maharashtra-
ban-the-sale-distribution-and-use-of-certain/>; Shishir Arya, ‘Order banning 5 pesticides issued’ The Times of
India (Nagpur, 20 September 2019); Shishir Arya and Chaitanya Deshpande, ‘Agri dept offices may again
recommend ban on five pesticides’ The Times of India (Nagpur, 19 July 2021).

58 Government of Tamil Nadu, G.O. Ms. No. 239, Agriculture (AP5) dated 15 October 2020
<www.stationeryprinting.tn.gov.in/gazette/2020/50 Il 1.pdf>; Government of Tamil Nadu, Agriculture and
Farmers Welfare (AP.5) Department, G.O. (Ms) No. 294 dated 12 December 2022
<https://images.hindustantimes.com/tamil/img/2022/12/13/original/Banning_of Pesticides GO 167090927178
7.pdf>.
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issue fresh licenses for those pesticides, which were among the 27 pesticides recommended for a
ban by the Registration Committee.”” However, the High Court of Punjab & Haryana found this
order, which was in the form of 2 memo to be untenable in the absence of a Gazette Notification
and set it aside.”’ In August 2020, the State Government issued a Gazette Notification prohibiting
the sale, stocking, distribution and use of all types of formulations of nine insecticides generally
used for Basmati and non-Basmati crops for sixty days because they were a potential constraint in
export and consumption of rice and alternatives were available.”’ A challenge to this notification
was dismissed by the High Court,” and subsequently, the State Government constituted a
committee to examine the effects of those insecticides on human and animal life.”” Subsequently,
in 2022, the states of Punjab, Haryana and Uttar Pradesh temporarily banned the use of 10
insecticides for basmati crop.*

In addition, rule 10(4)(v) of the Insecticides Rules permits the licensing officer to issue a temporary
ban on the sale of an insecticide for 30 days, after recording reasons and referring it to the
Insecticide Analyst, if they are satisfied that it is harmful to human beings, animals, or the
environment.

Other types of bans

Some state governments have issued other types of bans that affect the sale, stock, distribution,
and use of pesticides.

e In May 2011, the Department of Agriculture Development and Farmers’ Welfare,
Government of Kerala banned the sale, distribution, and use of 14 HHP,” while
recommending substitutes for each banned pesticide.® According to the state government,
the pesticides are not banned under the Insecticides Act; instead, the order is issued
pursuant to agriculture being a state subject in the Constitution.”’

e The CIBRC approves use of registered insecticides for specific crop-pest combinations.®®
For instance, it has approved the use of Glyphosate only in tea plantations and in non-

% Government of Punjab, Regulation of Sale of Insecticides in Punjab, Order dated 30 January 2018
<https://cdn.cseindia.org/userfiles/regulation-pesticides-punjab.pdf>.

% Crop Care Federation of India and Others v State of Punjab and Others CWP No. 4533 of 2018 (High Court
of Punjab & Haryana, Judgment dated 1 March 2018).

! Government of Punjab, Notification No. S.0./ 26/C.A. 46/1968/S.27/2020, dated 14 August 2020
<www.acfiindia.com/home/central-notice/16.pdf>.

2 Crop Care Federation of India and Others v State of Punjab and Another CWP No. 13442 of 2020 (High
Court of P&H, Judgment dated 18 September 2020) <https://indiankanoon.org/doc/50592879/>.

3 Government of Punjab, Notification dated 28 August 2020. See Crop Care Federation of India (n 62).

% Government of Punjab, Notification No. 15/2/2022-Agri-2(6)/9654 dated 12 August 2022
<https://cropcarefed.in/wp-content/uploads/Govt-of-Punjab-Notification-No.-9654-dated-18-08-2022.pdf>;
Government of Haryana, Notification No. 2617-Agri.II (1)-2022/5108 dated 17 August 2022
<https://cropcarefed.in/wp-content/uploads/Govt-of-Haryana-Notification-No-2617-dt-17-08-2022.pdf>; ‘UP
government took a big decision to keep basmati rice pure, banned 10 pesticides’ JS Newstimes (1 October 2022)
<https://jsnewstimes.com/agriculture/up-government-took-a-big-decision-to-keep-basmati-rice-pure-banned-10-
pesticides>.

%5 Government of Kerala, G.O. (MS) No. 116/2011/Agri dated 7 May 2011 <https://karshikakeralam.gov.in/wp-
content/uploads/2019/01/go_and_circular/GO_MS 116 A.pdf> (in Malayalam).

% Government of Kerala, Substitutes for pesticides banned by Govt of Kerala vide G.O. (MS) No. 116/2011/
Agri dated 07.5.2011 <https://karshikakeralam.gov.in/wp-

content/uploads/2019/01/go_and_circular/GO _MS 116 B.pdf>.

7 Savvy Soumya Misra, ‘Pesticide ban lands Kerala in court’ DownToEarth (15 July 2011).

8 Ministry of Agriculture and Farmers’ Welfare, Major Uses of Pesticides (upto 01.02.2023)
<https://ppgs.gov.in/sites/default/files/mup of insecticides up to 01.02.2023.pdf>.
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crop areas. In 2018, the Ministry of Agriculture and Farmers” Welfare asked states to take
a decision in respect of Glyphosate based on the local requirements. Accordingly, Andhra
Pradesh® and Telangana™ first restricted and then prohibited its sale to curb illegal use. In
2018, Punjab prohibited the sale of Glyphosate or its formulations and asked sellers to
return unused stock.” Notably, Glyphosate is also the cause of group 2A cancer, a setious
issue in parts of the state. In 2019, Kerala prohibited the sale, distribution and use of
Glyphosate and its derivatives, first temporarily and then permanently.”

e In October 2022, the Punjab Government imposed a ban on issuing of new licences for
sale and manufacture of pesticides and fertilizers in the state to check the sale of spurious
pesticides and fertilizers.”

e In December 2022, the state government of Tamil Nadu introduced a permanent ban on
the use of three percent yellow phosphorous (Ratol) for agriculture/insecticidal purpose.™
The statutory basis of this ban is section 18(a) of the Insecticides Act, which states that if
an insecticide is not registered for agricultural/insecticidal use, and it is available and being
used for the said purpose, it contravenes the Act, and the State Government may initiate
appropriate action. Ratol is such an insecticide.

Some attempts at restricting the sale and use of pesticides have failed as they were found to be in
violation of the Insecticides Act.

e In June 2018, a district collector” in the State of Telangana made it mandatory for dealers
to sell monochrotophos only to farmers on a prescription from local/mandal agricultural
officers. However, the Telangana High Court held that a district collector has no power to
ban or restrict sale of insecticides once they are approved for distribution and sale through
authorised dealers under the Insecticides Act.”

% Government of Andhra Pradesh, G.O. Rt No. 69, A & C (Agri.Il) Dept. dated 9 February 2018
<www.apagrisnet.gov.in/G0/2018/G0%20.N0.69%20Ban%200n%20Glyphosate.pdf>; Government of Andhra
Pradesh, G.O. Rt No. 649, A & C (Agri.Il) Dept. dated 10 September 2018
<https://apagrisnet.gov.in/GO/2018/10-09-2018-2.PDF>.

70 Government of Telangana, Memo No. 2689/Agri.I(1)/2018 dated 10 July 2018
<http://vyavasayam.telangana.gov.in/wp-content/uploads/2018/08/2689-Glyphosate-10.07.2018.pdf>;
Government of Telangana, G.O. Rt. No. 239 dated 5 May 2021 <https://acfiindia.com/home/state-notice/7.pdf>.
"I Government of Punjab, Department of Agriculture, Order dated 23 October 2018. See Government of Punjab,
Department of Information and Public Relations, ‘Government bans glyphosate weedicide’ (24 October 2018)
<www.diprpunjab.gov.in/?q=content/punjab-bans-glyphosate-weedicide>.

72 Government of Kerala, GO (Rt) No. 121/2019/Agri dated 2 February 2019; Government of Kerala, GO (Rt)
No. */2019/Agri dated 24 May 2019. For an English translation of order dated 2 February 2019 see Ministry of
Agriculture and Farmers’ Welfare, Glyphosate, Profenofos and Neonicotinoids
<https://ppqs.gov.in/sites/default/files/report_on_glyphosate.pdf>. See generally PAN India, ‘Kerala Canceled
Licenses on Glyphosate Distribution and Sale’ (1 June 2019) <https://pan-india.org/kerala-canceled-licenses-on-
glyphosate-distribution-and-sale/>.

73 Ruchika M Khanna, ‘New licences for fertilizer, pesticide sale and manufacture banned in Punjab’ The
Tribune (26 October 2022).

4 Government of Tamil Nadu, Agriculture and Farmers Welfare (AP.5) Department, G.O. (Ms) No. 294 dated
12 December 2022 <www.stationeryprinting.tn.gov.in/gazette/2023/9 11 1 2023.pdf>.

5 A District Collector (District Magistrate) is an All India Service officer of the Indian Administrative Service
(IAS) cadre who is responsible infer alia for maintenance of law and order in a district.

76 Sagar Krishna Mutha, ‘Collector has no power to ban insecticides: Telangana HC’ The Times of India (22
August 2019).
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In 2019, a district collector in the State of Tamil Nadu issued a draft circular to ban
pesticides and weedicides containing highly toxic components, which are denoted by red
and yellow labels considering the health of soil and fragile environment system prevailing
in the hills.” The order was said to be based on section 43 of the Insecticides Act but there
is no such provision in the Act.

Prohibition

State governments cannot impose a permanent ban on the use of pesticides. They may submit a
proposal to ban a pesticide under section 27 of the Act along with the relevant investigation/study
report to the Central Government. Only the Central Government is empowered to prohibit a
pesticide, on receipt of reports from the state government or its own investigation and after
consultation with the Registration Committee, if it is satisfied that the use of the pesticide or batch
is or is not likely to cause any risk to human beings or animals. A prohibition order could include
a refusal to register the pesticide or cancellation of its certificate of registration.

State governments have invoked this statutory provision and the Central Government has issued
permanent bans in respect of certain pesticides.

In August 2018, the Central Government banned 18 pesticides (including seven of the 18
Class I pesticides allowed in India) — 12 with immediate effect and six from 31 December
2020." This ban was pursuant to the recommendations of the Expert Committee and after
consultation with the Registration Committee. This example also illustrates the role of
High Courts in nudging the State Government to approach the Central Government.
Eatrlier in 2018, the Government of Maharashtra submitted a proposal to the Central
Government to permanently ban five insecticides besides recommending a permanent ban
on extremely toxic pesticides.” This was pursuant to an order of the Nagpur bench of the
Bombay High Court directing the State Government to move the Central Government
with necessary material for banning sale, distribution or use of any particular insecticides
in the State in a case concerning deaths of farmers due to exposure to poisoning while
spraying insecticides on cotton and soyabean crops.”

In 2020, the Central Government proposed to ban the use of 27 pesticides.” Notably, the
Government of Andhra Pradesh had written to the Centre in 2006 and asked for a ban on
27 pesticides being reviewed by the Expert Committee.*” Further, that list of pesticides
included those banned in the State of Kerala in 2011 (see section 3.2 above). However, the
proposed ban was heavily opposed by the pesticide industry, farmers’ organisations, as well

77TNN, ‘Tamil Nadu: Vegetable growers in Nilgiris march against ban on highly toxic pesticides’ The Times of
India (8 January 2020).

8 Ministry of Agriculture and Farmers’ Welfare, Pesticides (Prohibition) Order, 2018
<http://agricoop.nic.in/sites/default/files/18%20pesticde%20banning%20188458.pdf>.

7 Government of Maharashtra, Regarding banning Sale, distribution or use of insecticides, D.O. letter no.
Sankirn 1617/C.R.203/17-A dated 27 March 2018 (available on file).

8 Anand Narayanrao Jammu v State of Maharashtra and Others PIL No. 113 of 2017 (High Court of Bombay,
Judgment dated 22 February 2018) <www.firstpost.com/india/maharashtra-insecticide-poisoning-deaths-state-
govt-submits-proposal-to-centre-seeks-banning-of-five-toxic-substances-4455147.html>.

81 Ministry of Agriculture and Farmers’ Welfare, Draft Banning of Insecticides Order 2020, Notification S.O.
1512(E) dated 14 May 2020 <http://egazette.nic.in/WriteReadData/2020/219423.pdf>.

82 KV Kurmanath, ‘Endorse proposal to ban of 27 pesticides, activists appeal to AP Govt’ The Hindu Business
Line (11 August 2020).
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as the Ministry of Chemicals and Fertilizers and is still under review.* Following the
publication of a draft notification which proposes to ban the use of three of those 27
pesticides only,** the Supreme Court has asked the Central Government to explain the
reasons for this action.”

e Glyphosate is approved for use only in tea plantations and non-plantation areas
accompanying the tea crop in India. In June 2019, the Agriculture Department of the
Government of Kerala submitted a recommendation to the Central Government for a
permanent ban on Glyphosate and all its derivatives throughout the state.* Based on this
report, in October 2022 (after two years of the draft order), the Central Government issued
an order restricting (not banning) the use of Glyphosate to authorised pest control
operators citing health hazards for humans and animals.”” However, the Delhi High Court
has stayed this order for three months and directed the Centre to review the decision with
all stakeholders in the interim and come out with a solution.™

3.4 Other relevant provisions

Provision of information and creation of awareness about the safe use of HHP and adverse effects
of unsafe/improper use could prevent/reduce incidences of pesticides poisoning. The extension
of farmer services officers is one source of this information for farmers. Another (and often
preferred) source are agro/farm input dealers, who are small, often independent stockists or
distributors of agricultural inputs such as pesticides. However, instead of educating farmers about
the proper application and handling of pesticides and the adverse effects of misuse of pesticides,
these input dealers tend to push certain formulations of pesticides, some of which are HHP.
Chapter V of the Insecticides Rules deal with grant of licenses for sale of insecticides. Compliance
with the statutoty requirement for sale by agro/farm input dealers, that the licensee shall possess
or shall employ a person possessing a Diploma in Agricultural Extension Services for Input
Dealers (IDAESI) or BSc in Agriculture, can address this concern to some extent although such
persons may also be influenced by the industry.

Certain provisions of the Insecticides Act can prevent certain HHP (if listed in the Schedule to the
Act) from reaching the market, and their potential use for self-harm.

e Section 17 prohibits the manufacture of (a) any misbranded insecticide, (b) any insecticide,
the sale, distribution, or use of which is prohibited under section 27 of this Act (see section
3.3 above), (c) any insecticide except in accordance with the conditions on which it was
registered, and (d) any insecticide in contravention of any other provision or the Act or the
Rules.

8V Kulkarni, ‘Govt moves to ban 27 pesticides; ‘baffled’ industry says it will oppose the order’ The Hindu
Business Line (19 May 2020); R Wadke, ‘Pesticide to tackle locust attacks to be banned from December 31° The
Hindu Business Line (23 February 2020); Makarand Gadgil, ‘Chemical and Fertilizer Ministry, farmers’
organisations oppose banning of 27 insecticides and pesticides’ Mumbai Mirror (12 June 2020).

8 Ministry of Agriculture and Farmers’ Welfare, The Draft Insecticides (Prohibition) Order, 2023, Notification
S.0. 701(E) dated 2 February 2023.

85 Vanashakti and Others (n 33) (Order dated 27 March 2023) <https://justicepesticides.org/wp-
content/uploads/2023/04/8344201712843127order27-mar-2023-1-465677.pdf>.

8 Ministry of Agriculture and Farmers’ Welfare (n 72).

87 Ministry of Agriculture and Farmers’ Welfare, Restriction on use of Glyphosate Order, 2022, Notification
S.0. 5010(E) dated 21 October 2022.

8 Sanjeeb Mukherjee, ‘Delhi HC stays govt order limiting the use of herbicide glyphosate for 3 months’
Business Standard (23 November 2022).
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e Section 18 prohibits the sale, stocking or exhibition for sale, distribution, transport, use or
causing to be used by any worker (a) any insecticide which is not registered under the Act,
(b) any insecticide, the sale, distribution or use of which is prohibited under section 27 of
this Act, and (c) any insecticide in contravention of any other provision or the Act or the
Rules. In respect of (c), it is important to note that Chapter V of the Insecticides Rules
provides that only insecticides that are packed and labelled in a specified manner can be
sold. Proper labelling when read and understood by the purchaser and potential user who
intends to cause self-harm may also prevent such use of the pesticide. Therefore, a
prohibition on the sale of an insecticide that is not packed and labelled in the specified
manner provides another means to prevent or control pesticide suicides.

Violations of the above-mentioned provisions amount to an offence. Prosecution for such an
offence can be instituted by, or with the written consent of, the State Government or a person
authorised by the State Government. The offence can be tried by a court that is not inferior to
that of a metropolitan magistrate or a first-class judicial magistrate.

Other provisions may reduce the use and availability of HHP. For instance, Chapter VIII of the
Rules sets out provisions regarding protective clothing, equipment, and other facilities for all
persons who are engaged in spraying of insecticides. Further, the FAO’s International Code of
Conduct on the Distribution and Use of Pesticides states that pesticides whose handling and
application require the use of uncomfortable or inaccessible personal protective equipment (PPE)
should be avoided.” The implementation of these recommendations could result in decreased use
and availability of certain HHP in areas where wearing PPE in hot weather conditions is
uncomfortable or where PPE is inaccessible.

The effectiveness of the above-mentioned statutory provisions is contingent upon the adequacy
of the penalties. Section 29 sets out offences and punishment to punish violators and to deter
them as well as others. The punishable offences include the sale, stocking or exhibition for sale or
distribution of an insecticide without a licence, the sale or distribution of an insecticide in
contravention of section 27, causing the use of a prohibited insecticide under section 27 by any
worker, the use of an insecticide in contravention of the provisions of the Act and the Rules, and
the contravention of any other provisions of the Act and the Rules. These provisions can promote
safe use and restrict improper/unsafe use of pesticides. However, monitoring and enforcement
present serious challenges due to capacity constraints, corruption, pressure from different actors,
etc. Further, while penalty provisions represent an application of the polluter pays principle, the
cost of non-compliance may be lower than the cost of compliance in some situations.

The potential deterrent effect of these provisions is undermined by developments, such as the
proposed amendment in July 2022 to decriminalize non-compliances for advancing ease of doing
business in India.” At the same time, there appears to be less willingness to amend the law to
promote its original aim, that is, protection of human health.

3.5 In the pipeline: the Pesticides Management Bill, 2020

% Food and Agriculture Organisation of the United Nations, International Code of Conduct on the Distribution
and Use of Pesticides (revised version) (FAO 2005) section 3.5.

% See Ministry of Agriculture and Farmers’ Welfare, ‘Comments from Stakeholders on draft proposal for
amendment in section 29 of the Insecticides Act, 1968 - reg’ F. No. 13035/06/2022-PP-I (e 110156) dated 15
July 2022 <www.acfiindia.com/home/central-notice/Public-notice-for-stakeholder-comments-on-ammendment-
of-1A-1968.pdf>.
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The recognition of certain issues with the Insecticides Act, but without any reference to the lack
of state powers to prohibit the sale and use of certain pesticides, the development of a new
pesticides management law was proposed. This led to the two versions of a Pesticides Management
Bill (in 2008 and 2017). The latest iteration is the Pesticide Management Bill, 2020, which is
intended to regulate the import, manufacture, export, storage, sale, transport, distribution, quality,
and use of pesticides to prevent risks to humans and animals.” In December 2021, the Bill was
sent back to the Lok Sabha by the Standing Committee with suggestions.”

The Bill provides a restrictive definition of pesticide poisoning. Section 3(zc) defines “poisoning
in relation to human beings” to mean ‘the occurrence of damage or disturbance of bodily structure
or function by occupational exposure to a pesticide, leading to illness, injury or death’. This
definition does not include non-occupational exposure, for instance, where pesticides are
consumed with the intent to commit suicide or accidental poisoning.

At the same time, there is much greater engagement (compared with the Insecticides Act) with a
temporary/permanent ban on pesticides. Section 22 provides for review, suspension and
cancellation of registration and ban on pesticides where there is a change in information relating
to the safety or efficacy of a registered pesticide or the status of its registration, restriction or ban
in other countries. Section 35 provides for a prohibition on pesticides in public interest and ban
on pesticides. However, only the Registration Committee is empowered to order a permanent ban,
following a reference by the Central Government or a state government and a review process. As
in the case of the Insecticides Act, both the Central Government and state governments are
empowered to issue a temporary ban. Otherwise, the powers of state governments remain
constrained.

There are differences between the Insecticides Act and the Bill in respect of the requirement for
issuing a temporary ban. Unlike a report under section 26 of the Insecticides Act, the order under
the Bill can be based on information received. There is a shift from ‘likely to involve such risk to
human beings or animals’ to ‘having had or being likely to have an adverse impact on, or posing a
risk to human health, other living organisms or the environment or posing a barrier in international
trade of agricultural commodities.” Further, the Bill proposes to increase the period of the
temporary ban from two months to one year initially, which is extendable by 180 days.

The Department has justified this temporary ban based on the precautionary principle, which was
recognised as being a part of the constitutional right to life. It also gave the following reasons for
the change in the time-scale:
it has been observed in the past instances that after the prohibition of any pesticide for 90
days, the due process of consultation with Registration Committee followed by
examination by expert committee and issuance of draft notification for prohibition inviting
objection and suggestion of stakeholders etc takes more than 1 year to arrive on final
decision.”

91 The Pesticide Management Bill, Bill No. XXII of 2020 as introduced in the Rajya Sabha
<http://164.100.47.4/BillsTexts/RSBill Texts/asintroduced/Pesticide-as%20intr-23%203%2020.pdf>.

92 Lok Sabha Secretariat, Ministry of Agriculture and Farmers’ Welfare, ‘The Pesticide Management Bill,
2020, Thirty Sixth Report of the Standing Committee on Agriculture, Animal Husbandry and Food Processing
(2021-22) (21 December 2021)
<www.indiaenvironmentportal.org.in/files/file/PESTICIDE%20MANAGEMENT%20BILL%202020.pdf>.

%3 ibid 58.

17



Report dated 040723

The Department added that the temporary ban ‘may not have any effect on the production and
availability of pesticide in case ban is revoked since most of the pesticide production is season
based/crop-based and production may be restored in next season/crop-cycle.”

In any case, the Central Government is empowered to ban a registered molecule or formulation
of a pesticide where such ban is necessary to comply with the orders of a court of competent
jurisdiction, or such molecule or formulation has been banned under any international treaty or
agreement relating to pesticides to which India is a party (section 35(7)). Section 48 sets out
punishment for activities involving banned pesticides.

IV.  OTHER RELEVANT REGULATORY INSTRUMENTS

The regime governing insecticides (including pesticides) is not the sole regulatory option to prevent
or restrict pesticides residues. The regulation of access to pesticides as part of mental
health/suicide prevention strategies and in rural areas, the use of pesticides in food intended for
human consumption, and the discharge of pesticides into the natural environment reduce, if not
prohibit, the use of pesticides, and is therefore relevant.

4.1  Health law and mental health/suicide prevention policy

The Pesticides Management Bill 2020 includes several explicit references to health and the
protection of human health. However, public health falls within the purview of state
governments.” Gujarat is one of the few states that has enacted a health law with an explicitly
rights-based approach.” Every person has the right to a standard of physical and mental health
conducive to living a life in dignity. The adoption and implementation of measures for the
realization of this right could prevent pesticide suicide. Other states could modify existing public
health laws or adopt such laws to incorporate a rights-based approach to mental health and address
suicides through prevention of means such as pesticides.

The regulatory framework on pesticides discussed in section III above does not operate in
isolation. A perusal of the national policy framework in respect of mental health reveals explicit
recognition of the need to restrict access to means of suicide including HHP and explicit
identification of, and engagement with, institutions and stakeholders in the agriculture sector for
this purpose. The strategic directions and recommendations of action in the National Mental
Health Policy, 2014 include restricting access to means of suicide, in particular distribution and
storage of highly toxic pesticides.”” The National Suicide Prevention Strategy (NSPS) recognises
poisoning as one of the leading causes of suicides.” The priority areas include reducing easy access
to common methods of suicide, for example, pesticides, and the Ministry of Agriculture and
Farmers’ Welfare is included as a key stakeholder. The NPSP also includes an implementation
mechanism.

%4 ibid 57.

%5 The Constitution of India, Seventh Schedule, List II, Entry 6.

% The Gujarat Public Health Act, 2009.

7 Ministry of Health and Family Welfare, National Mental Health Policy of India (October 2014) p.15
<https://nhm.gov.in/images/pdf/National Health Mental Policy.pdf>.

%8 Ministry of Health and Family Welfare, National Suicide Prevention Strategy (2022)
<www.mhinnovation.net/sites/default/files/downloads/resource/National%20Suicide%20Prevention%20Strateg
y.pdf>.
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Objective 1 is to reinforce leadership, partnerships, and institutional capacity in the country. Table
IV lists the relevant actions, indicators, timelines, and options relating to agriculture/pesticides.

Table IV: Objective 1 of India’s National Suicide Prevention Strategy

from Agriculture
and Horticulture
colleges and
universities

suicides by pesticides
included in curtriculum

Action Indicators Timeline
Phase out | Implement Banning of | Immediate Foster multi-sectoral collaboration to
hazardous Insecticides Order 2020 determine a list of hazardous
pesticides as per | with proposed ban to stop pesticides to be phased out
WHO guidelines | import,  manufacturing, Create awareness among farmers
sale, transportation, regarding the necessity to phase out
distribution, and use of 27 these pesticides
generic pesticides Ensure availability of alternate safer
pesticides so that their productivity is
not reduced
Restrict access to | Reduce  number  of | Intermediate | Promote the practice of safer storage
chemical suicides caused through of pesticides
pesticides by | poisoning of pesticides Appoint personnel in the community
safer storage and solely responsible for storing and
disposal distributing pesticides
Restrict sale of pesticides to only
licensed purchasers above the age of
21
Promote safe | Number of pesticides | Immediate Mandate  displaying  prominent
usage of | manufacturers  adopting hazardous markers and helpline
pesticides labelling with prominent numbers on the pesticide containers
warning signs and helpline
numbers
Increase Increase in percentage | Long term Mobilise resources for development of
availability of | numbers of farmers using bio-pesticides or other safer and cost-
alternate bio-pesticides and those effective pest control measures
methods of pest | involved in  organic
control farming
Sensitise students | Sensitization material on | Immediate Incorporate study material on suicide

by consumption of pesticides in the
curriculum  of  students  from
Agriculture and Horticulture colleges
and universities

Objective 3 is to develop community resilience and societal support for suicide prevention and
reduce stigma associated with suicidal behaviours. The strategy includes building farmers capacity
to increase productivity despite restrictions on access to pesticides by immediately developing
training/sensitization programmes and creating awateness among Agticulture officials and
Panchayat leaders and training farmers about new/better pesticide related practices. The indicators
are percentage increase in number of villages in each state where farmers have been sensitised on
up-dated practices of storage and usage of pesticides.

4.2

Law governing panchayats (rural local bodies)

The main use of pesticides in India is in agriculture. Article 243B of the Constitution has
constituted Panchayats as self-governing institutions for rural areas. This extensive network of
panchayats could play a role in the prevention of pesticide suicide.
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State laws governing local government institutions in rural areas set out the functions of the
panchayat/ Gram Sabha. Some of these state laws include explicit provisions on pesticides. In Kerala,
a license is required for the use of any place in the panchayat area for purposes that are likely to be
offensive or dangerous to human life or health, including storing, preparing, packing, and selling
pesticides.” There is implicit recognition of the adverse impacts of pesticides on the rights to life
and health.

In addition, the functions of the Panchayat Samiti (the panchayat body at the intermediate zebsz/ level
- a subdistrict of an area within a district) in some states include storage and distribution of
insecticides and pesticides,'” which can restrict (if not prevent) the use of pesticides for self-harm.
In Andhra Pradesh and Telangana, the panchayat secretary (a non-elected representative appointed
by the state government to oversee panchayat activities) is required to assist in giving information
to concerned officials about black-market sales of pesticides."”" Elimination of the black market is
necessary for the successful implementation and enforcement of state laws that restrict or prohibit
the sale of pesticides, and to check the import of pesticides from other states where similar laws
are absent or their implementation is poot/non-existent.

A 2005 World Bank report has recognized the need to enhance the regulatory role of gram
panchayats for the controlled use of pesticides."”” The above-mentioned state laws empower the
panchayat/ Gram Sabha to pass resolutions in respect of any issue within its jurisdiction, which could
include pesticide suicide. At the same time, these laws empower the State Government to overturn
such a resolution on certain grounds including illegality, contravention of any provision of the law,
etc.

4.3 Law governing food safety

The objectives of the Food Safety and Standards Act, 2006 are to consolidate the law relating to
food and to ensure availability of safe and wholesome food. The definition of “unsafe food”
includes an article of food whose nature, substance or quality is so affected as to render it injurious
to health by virtue of containing pesticides in excess of specified quantities. The Act also
establishes the Food Safety and Standards Authority of India (FSSAI) to lay down science-based
food standards, which includes specifying the maximum residue limit (MRL) of various pesticides
in food."”

The excessive use of pesticides can lead to high pesticide residues in food. Sethi and others note
that the ‘rejection of agricultural products exported from India by the importing countries. .. result
in loss of income as well as increased costs for re-shipment or destruction of the rejected

9 Kerala Panchayat Raj (Issue of Licence to Dangerous and Offensive Trades and Factories) Rules, 1996.

100 See, eg, Karnataka Gram Swaraj and Panchayat Raj Act, 1993; Haryana Panchayat Raj Act, 1994; Jharkhand
Panchayat Raj Act, 2001; Bihar Panchayat Raj Act, 2006.

101 Andhra Pradesh Panchayat Raj (Functions of Panchayat Secretary) Rules, 2007; Telangana Panchayat Raj
(Functions of Panchayat Secretary) Rules, 2018.

12 World Bank, ‘Environmental and Social Assessment and Environmental and Social Management Framework
for the National Agricultural Innovation Project’, Report prepared for Indian Council for Agricultural Research
(December 2005)
<https://documents1.worldbank.org/curated/en/878491468041676282/pdf/E13370v20Final10130Dec0200510S
ocial.pdf>.

103 See Food Safety and Standards (Contaminants, Toxins and Residues) Regulations, 2011; Food Safety and
Standards Authority of India, Pesticides: Food Safety Concerns, Precautions and Safety Measures, Guidance
Note No. 13/2020; Food Safety and Standards Authority of India, Guidance Document & Standard Operating
Procedure for fixation of Maximum Residue Limits (MRL) of pesticides in food commodities (2022).
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produce.”'” India has lost some of its export market share in other jurisdictions because other
countries have successfully implemented higher food safety standards.'” The above-mentioned
MRL guidelines are difficult to enforce for various reasons including illiteracy, and capacity and
other issues faced by the enforcement agencies."” The way forward may involve giving power to
the FSSAI to completely ban, in specific states, certain pesticides that are also banned in other
jurisdictions and/or known to result in serious negative impacts on human health and the
environment.

As discussed in section 3.2 above, the Central Government and state governments are willing to
impose temporary bans, under the Insecticides Act, on the use of pesticides on certain crops, and
to monitor MRLs under the FSSA Act in respect of food, where they are intended for export
because the cost of rejection is high. Although food sold domestically also contains pesticide
residues that exceed recommended MRLs,"” no temporary bans or monitoring of MRLs ate
forthcoming in respect of crops/food intended for domestic consumption. This is violative of
Article 14, which guarantees a right to equality to all persons, and Article 21 of the Constitution,
which incorporates the right to food.

4.4 Environmental laws

The adverse environmental impacts of pesticides provide another avenue for restricting or
prohibiting pesticides in certain cases. The domestic environmental law regime offers an alternative
avenue for the regulation of pesticides. The objective of the Environment (Protection) Act, 1986
is to protect and improve the environment. The Act empowers the Central Government (Ministry
of Environment, Forest and Climate Change or MoEFCC) to take measures for this purpose, and
this led to the Environmental Impact Assessment (EIA) Notification 2006. The EIA Notification
makes it mandatory for every industry, activity or project covered under the entries to obtain prior
environmental clearance to carry on any such activity or commencement of the project. Entry 5(b)
identifies Pesticide industry and pesticide specific intermediaries (including formulations) as such
a project or activity and imposes the requirement to obtain prior environmental clearance on all
units producing technical grade pesticides. The MoEFCC has also published a Technical EIA
Guidance Manual for pesticides industry and specific intermediates. The process of environmental
clearance could highlight adverse environmental impacts and deny permission to operate. This
could restrict access to and use of certain HHP.

The response to the Endosulfan case in Kerala also demonstrates the application of domestic
environmental laws to regulate pesticides. In December 2004, the Kerala State Pollution Control
Board suspended the use of Endosulfan in any form in Kasargode district until a final decision is

104 Aastha Sethi and others, ‘Impact of regional bans of highly hazardous pesticides on agricultural yields: the
case of Kerala’ (2022) 11 Agriculture & Food Security Article 9 <https://doi.org/10.1186/s40066-021-00348-
z>.

195 Tanu M Goyal, Arpita Mukherjee, and Avantika Kapoor, India’s Exports of Food Products: Food Safety
Related Issues and Way Forward, Working Paper No. 345, Indian Council for Research on International
Economic Relations (September 2017).

106 Caroline E Handford, Christopher T Elliott, and Katrina Campbell, ‘A review of the global pesticide
legislation and the scale of challenge in reaching the global harmonization of food safety standards’ (2015)
11(4) Integrated Environmental Assessment and Management 525.

107 D Kumari and S John, ‘Health risk assessment of pesticide residues in fruits and vegetables from farms and
markets of Western Indian Himalayan region’ (2019) 224 Chemosphere 162; N Nishant and R Upadhyay,
‘Presence of pesticide residue in vegetable crops: a review’ (2016) 37(3) Agric Rev 173; A Grewal, ‘Pesticide
residues in food grains, vegetables and fruits: a hazard to human health’ (2017) 2(1) J Med Chem Toxicol 1.
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taken.'"” However, no reports were received, and in November 2010, the Board banned the use of
Endosulfan in any form in the state under the Water (Prevention and Control of Pollution) Act,
1974 and the Air (Prevention and Control of Pollution) Act, 1981.'”

In addition to the Supreme Court and high courts, rights-based cases have been decided by the
National Green Tribunal (NGT) in the exercise of its statutory power to adjudicate cases relating
to enforcement of any legal right relating to environment. The NGT is adjudicating cases involving
environmental pollution due to pesticides. In a case involving water pollution resulting from
pesticides discharged from farms during cropping seasons, the NGT asked officials to consider
the suggestions to ban chemical farming within 1 km radius of a lake and promote organic
farming.'” In another case, the NGT held that all manufacturers of insecticides (which term
includes pesticides, according to the Insecticides Act) are required to obtain prior environmental
clearance in terms of the EIA Notification before commencing manufacture.'"

The Schedule of the National Green Tribunal Act, 2010, which lists the covered laws, does not
include the Insecticides Act. However, in a case concerning the adverse effects of pesticide use on
human health and the environment, where the NGT directed the MoEFCC and the CPCB to
furnish a report on the strategies adopted to remedy/prevent the problem, the CIBRC submitted
its comments on the petition and the order including a description of the regulatory regime under
the Insecticides Act.'”” The reason was that the Ministry of Agticulture and Farmers’ Welfare is
the nodal agency for the regulation and management of pesticides under the Insecticides Act and
it is developing the Pesticides Management Bill. In a subsequent case, after noting that ‘certain
steps are being taken to abate harmful impact of pesticides on human health and soil’, the NGT
observed the need to enhance monitoring and directed the CPCB to develop a protocol in
coordination with the SPCBs/PCCs.'” This direction led to the Protocol for Enhanced
Monitoring of Pesticides.'"*

The existing regulatory regime for insecticides also includes some environment-related provisions.
The Insecticides Rules provide for disposal of date-expired insecticides in an environment friendly
manner as specified by the Central Government in consultation with the CIB (rule 10-A(b)). The
Rules also provide for safe disposal of used packages, surplus materials, and washings of pesticides
to prevent environmental or water pollution (rule 44(1)). However, the enforcement challenge
remains. The Pesticides Management Bill, 2020 includes several explicit references to
environmental protection, but this is not the primary focus of the proposed law.

Principle 15 of the Rio Declaration 1992 is the source of the oft-cited definition of the
precautionary ‘approach’ ‘Where there are threats of serious or irreversible damage, lack of full

108 Kerala State Pollution Control Board, Notification dated 7 December 2004 cited in Kerala State Pollution
Control Board, Notification No. PCB/L/1541/2001 dated 19 November 2010
<https://cdn.cseindia.org/userfiles/Notification Endosulphan.pdf>.

109 ibid.

10 Dy Alankrita Mehra v Union of India and Others OA No. 21 of 2013 (NGT — Central Zone Bench, Order
dated 8 March 2017).

W Karukampally Vijayan Biju v Union of India and Others OA No. 116 of 2017 (NGT — Principal Bench,
Judgment dated 27 July 2017).

"2 M Gobineelan v The Secretary to Government, Department of Environment and Forest, Chennai and Others
Application No. 155 of 2017 (NGT — South Zone Bench)
<https://greentribunal.gov.in/sites/default/files/news _updates/15517 1.pdf>.

13 Shailesh Singh v Union of India and Others OA No. 46 of 2020 (NGT — Principal Bench, Order dated 26
June 2020).

114 Central Pollution Control Board, Protocol for Enhanced Monitoring of Pesticides (October 2020)
<https://cpcb.nic.in/NGT/Protocoal-Mon-Pesticides-28102020.pdf>.
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scientific certainty shall not be used as a reason for postponing cost-effective measures to prevent
environmental degradation’. The Supreme Court invoked the precautionary principle when it
banned the use, sale, production, and export of Endosulfan (discussed in section 2 above).'” The
Pesticides Management Bill implicitly relies on the principle when it gives to the Registration
Committee the discretionary power to refuse to register a pesticide if there is scientific uncertainty
regarding its risks and benefits and there are threats of serious and irreversible damage to human
health, other living organisms or the environment.

4.5 Economic instruments

The existing regime for the regulation of pesticides largely adopts a command-and-control
approach. There is a command (a registration/licensing requirement) and control (in the form of
civil or criminal penalty) in case of non-compliance with the command. This command-and-
control regime can be supplemented using economic instruments. One example is the introduction
of a tax on pesticides according to level of hazard.""® Another is removal of subsidies/tax incentives
that increase access to HHP. For instance, in May 2003, Sikkim removed the subsidy on fertilizer,
and from 2006-07 onwards, the transport and handling subsidy and commission to the retailer was
also withdrawn.""”

4.6 Voluntary codes of conduct

The OECD Guidelines for Multinational Enterprises are non-binding recommendations
addressed by governments to multinational enterprises operating in or from adhering countries.
Governments adhering to the Guidelines are required to set up a National Contact Point (NCP)
inter alia to provide a mediation and conciliation platform for resolving practical issues that may
arise with the implementation of the Guidelines.

In 2020, 51 families of farmers who suffered severe symptoms or died in Yavatmal region in the
state of Maharashtra filed a complaint over violations of the Guidelines at the NCP in Switzerland
alleging pesticide poisoning by Polo, a product developed and marketed by Syngenta.'”* The alleged
violations are failure to carry out appropriate due diligence (Chapter I A.10 and Chapter IV 5),
failure to promote good governance structures throughout the company group (Chapter II A.6),
failure to not cause human rights violations (Chapter II A. 11 and Chapter IV 2), failure to provide
remedies (Chapter IV 6), and failure to protect consumer interest (Chapter VIII 1, 2, 3, 7)."” In a
separate case, a survivor of poisoning and two women whose husbands died had filed a lawsuit
against Syngenta in a civil court in Basel."” In December 2020, the NCP accepted the complaint,
and four mediation meetings were held in 2021. However, in June 2022, the process ended without

5 Democratic Youth Federation of India (n 26).

116 United Nations Environment Programme, Study on the effects of taxes and subsidies on pesticides and
fertilizers (UNEP 2020).

117 Jayashree Nandi, ‘Sikkim makes an organic shift” The Times of India (7 May 2010).

118 Buropean Center for Constitutional and Human Rights, ‘Farmers’ poisonings with the pesticide Polo, a
product of Syngenta AG and Syngenta India Ltd, Complaint over violations of the OECD Guidelines for
Multinational Enterprises’ (17 September 2020)

<www.ecchr.eu/fileadmin/Juristische Dokumente/ECCHR_OECD COMPLAINT SYNGENTA.pdf>.

119 ibid pp.42-48.

120 Business & Human Rights Resource Centre, ‘Switzerland: Civil Court in Basel rules court has jurisdiction &
grants legal aid to plaintiffs in legal case against Syngenta over alleged pesticide poisonings in India’ (28 July
2022) <www.business-humanrights.org/en/latest-news/switzerland-civil-court-in-basel-rules-court-has-
jurisdiction-grants-legal-aid-to-plaintiffs-in-legal-case-against-syngenta-over-alleged-pesticide-poisonings-in-
india-2/>.

23



Report dated 040723

any agreement or remedy for the farmers because the company said it could not discuss whether
Polo had caused the poisonings due to ongoing judicial proceedings before a Swiss civil court.'”

In July 2022, the Swiss civil court ruled it had jurisdiction and granted legal aid to the plaintiffs.'*

V. ALTERNATIVES TO PESTICIDES: ORGANIC FARMING

Organic farming is a form of agricultural production that uses fertilizers of organic origin such as
compost manure and techniques such as crop rotation. As of 31 March 2021, 4339184.93 hectares
of land is under organic certification process in India, that is, registered under the National
Programme for Organic Production.'” The development of organic farming is supported by laws
and policies at the national and state levels. The Organic Farming Policy 2005 recognises the
adverse human health effects of the widespread use of chemical pesticides and identifies areas with
moderate to heavy use of chemical fertilisers and pesticides as a priority area for organic farming.'**
Different Government of India schemes help with promoting organic farming across the country
including the Paramparagat Krishi Vikas Yojana (PKVY) and Mission Organic Value Chain
Development for North Eastern Region MOVCDNER).'”

51 State-level policies

Most states have a policy, mission, or scheme regarding organic farming."”® The Government of
Kerala announced the Organic Farming Policy, Strategy and Action Plan in 2010, which envisages
the gradual conversion of the state to completely organic farming within 10 years.'”’ Strategy 22 to
achieve this goal is the ‘Phase out of chemical pesticides and fertilizers from the farming sector’,
and the listed actions offer guidance on the way forward for other states also.

e Ensure phased restriction/ban of sale and use of chemical agricultural inputs such as
pesticides in parallel with organic farming

e Legislation to stop the sale and use of the highly toxic Class Ia and Class Ib pesticides (as
per the WHO’s classification; see section 2 above)

e Declare and maintain ecologically sensitive areas with rich biodiversity and natural resource
base (for example, water bodies), as chemical pesticide-free zones

e Regulate the sale and use of pesticides by enforcing a system ensuring that pesticides are
sold only on a case-to-case basis after obtaining a prescription from the Agriculture Officer

e Strict prohibition on the sale of pesticides to children, pregnant women, and non-farmers

121 National Contact Point of Switzerland, Final Statement (16 June 2022)
<www.seco.admin.ch/dam/seco/de/dokumente/Aussenwirtschaft/Wirtschaftsbeziehungen/NKP/Statements_kon
krete F%C3%A4lle/syngenta 2020/final_statement-
syngenta.pdf.download.pdf/Final%20Statement%20Syngenta%20-%20Coalition%200f%20NGOs.pdf>.

122 Business & Human Rights Centre (n 120).

123 Agricultural and Processed Food Products Export Development Authority (APEDA), National Programme
for Organic Production (NPOP) <https://apeda.gov.in/apedawebsite/organic/organic_products.htm>.

124 Ministry of Agriculture, National Policy on Organic Farming (2005)
<https://onlineasdma.assam.gov.in/kmp/pdf/1487847512National%20Policy%200n%200rganic_Farming 2005
.pdf>.

125 See Ministry of Agriculture and Farmers’ Welfare, ‘Promoting use of bio pesticides and fertilizers’ (13
March 2020) <https://pib.gov.in/PressReleasePage.aspx?PRID=1606305>.

126 Amit Khurana and Vineet Kumar, State of Organic and Natural Farming in India: Challenges and
Possibilities (Centre for Science and Environment 2020).

127 Government of Kerala, Kerala State Organic Farming Policy, Strategy and Action Plan (2010)
<www.keralabiodiversity.org/images/others/organicfarmingpolicyenglish.pdf>.
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e Creation of a database on the non-agricultural use of pesticides (for example household,
storage, food processing, construction) and regulation of sale and use

e Review and regulation of promotional activities and advertisements of pesticides as per the
FAO Code of Conduct (on Pesticide Management) and on the Distribution and Use of
Pesticides

e Conduct periodical analysis of water, soil, milk, and crops at the district level where
pesticides continue to be used and make the data public.

Sikkim is widely recognised for its achievements in organic farming. Following, the adoption of a
resolution in 2003 to transform the state into a ““T'otal Organic State”, the state government framed
an initial concept policy, which included certain steps that may offer guidance on the way forward
for other states.'”

e Reduction in subsidies on chemical pesticides to discourage their purchase
e Prohibition on lifting of Government of India quota of pesticides
e Closure of all sale points and other outlets

e Requests to concerned state departments not to issue licenses for trading of pesticides and
not to allow transportation of pesticides from outside the state.

In addition, the relevant policy strategies in the State Policy on Organic Farming are total
eradication of the use of chemical fertilizers and pesticides and closure of entry points, an import
ban, and strict vigil at check posts so that no chemicals come into the state.'”

Andhra Pradesh Community-Based Natural Farming (APCBNF) is an initiative of Rythu
Sadhikara Samstha (Farmer Empowerment Organisation), Government of Andhra Pradesh to
‘create integrated institutional mechanism for all programmes, schemes and activities intended for
farmer’s empowerment’.” It promotes natural farming as an alternative to high-cost synthetic
fertilisers, pesticides, herbicides, and weedicides.

5.2 State-level legislation

Legislative activity within states has not kept pace with organic farming policies but there are two
notable exceptions that include a prohibition on pesticides. The National Policy and Programme
for Organic Production inspired the organic farming law in the north-eastern state of Sikkim.""'
The Sikkim Agricultural, Horticultural Input and Livestock Regulatory Feed Act, 2014 (Act No.
10 of 2014) regulates the import, sale, distribution, and use of inorganic agricultural and
horticultural inputs, among others, to prevent risk to human beings or animals and environment
and to make Sikkim an organic State. Interestingly, the Act prohibits the import, sale, stocking or
exhibition for sale, distribution, transportation, or use, ot cultivation of any prohibited or restricted
inorganic agricultural and horticultural inputs.

The second law comes from the northern state of Uttarakhand. In April 2018, the High Court of
Uttarakhand took note of farmer suicides in the state and issued a series of directions to the state

128 Government of Sikkim, State Policy on Organic Farming (2004)
<http://scstsenvis.nic.in/WriteReadData/links/Sikkim%200rganic%20Policy%202015-401740061.pdf>.

129 ibid.

130 See https://apenf.in/.

131 See Nitin Sethi, ‘Organic states’ DownToEarth (31 August 2004). The Mizoram Organic Farming Act, 2004
(Act No. 6 of 2004) also promotes and regulates organic farming in the state but it is directed at the government
and there are no penal provisions.
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government."” Although these directions did not include enactment of a state organic farming law,
the Uttarakhand Organic Agriculture Act, 2019 (Act 8 of 2020) was passed a year later.”” The
purpose of this law is to promote organic farming and regulate the sale of chemical and synthetic
tertilizers, pesticides, herbicides, etc. Like the Sikkim law, this law prohibits the sale of pesticides
in the State. Section 3 states:
1. Regulatory authority shall not grant any new license for sale of...pesticides...in the notified
area of the State which are prohibited in the list of products in Appendix 1 and 2 of Chapter
3 of National Standard of Organic Production (NSOP) notified by the Authority.
2. The Regulatory authority shall cancel all such existing issued licenses in the notified area
of the state with immediate effect.
3. No person shall either himself sell...pesticides...or cause such sale through any medium
in the notified area of the State.

Violations of both laws are punishable with imprisonment and/or fine. It is important to
understand the context in which pesticide bans could be introduced using state law. Neither the
north-eastern states (such as Sikkim) nor hill states (such as Uttarakhand) are major consumers of
pesticides. Further, the pesticide ban in Sikkim could be effectively enforced because the state is
not a major agrarian state and largely relies on West Bengal for meeting its demand for food
commodities.”” Finally, it is necessary to acknowledge that organic farming itself is not without
challenges.'”

VI.  RECENT DEVELOPMENTS

Recent external and internal developments offer additional reasons for a permanent ban.

e The recognition of the adverse impacts of climate change on agriculture and food security
has led to greater emphasis on sustainable agriculture. The National Mission on/for
Sustainable Agriculture, which is one of the eight missions under the National Action Plan
on Climate Change, was made operational in 2014-15. Changing weather and precipitation
patterns would require expensive adaptation measures including increasing use of inputs.
Pesticides may appear to be the obvious choice, but they are likely to exacerbate the adverse
impacts of climate change."

e There is potential for greater ease of access to illegal pesticides following an amendment
to the Insecticides Rules in November 2022, which permits licensees to undertake the sale
of insecticides to the doorstep of the farmers through e-commerce entities (proposed rule
10(E))."”

132 Dr Ganesh Upadhyay v Union of India and Others WP PIL No. 105 of 2017 (Uttarakhand High Court, Order
dated 26 April 2018).

133 See Vineet Upadhyay, ‘Back to basics, Uttarakhand to criminalize usage of chemical fertilizers’ The New
Indian Express (15 November 2019).

134 Sonam Taneja, ‘Sikkim is 100% organic! Take a second look’ DownToEarth (15 April 2017).

135 See Charlotte Dreger and Angélica Castafieda Flores, Transition Towards Pesticide-free Food Systems:
People’s Struggles and Imagination (FIAN International, June 2021); ‘Everything that claims to be “free from
pesticides” is not always the best solution’ (31 January 2022) <https://swiss-food.ch/en/articles/everything-that-
claims-to-be-free-from-pesticides-is-not-always-the-best-solution>.

136 See Pesticides Action Network North America, Pesticides and Climate Change: A Vicious Cycle (Winter
2022-23).

137 Sanjeeb Mukherjee, ‘Pesticide sale via e-com sites welcome but may see more fakes, fear players’ Business
Standard (29 November 2022).
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e The above proposed amendment suggests that there is no reluctance to amend the existing
regulatory framework during the pendency of the Pesticides Management Bill. A recent
development in the EU offers the basis for initiating a discussion around changes to the
existing law. An EU Regulation harmonizes the authorization of active substances and
plant protection products in the EU. Member State may take unilateral protective measures
if they have previously raised concerns about an active substance with the Commission
and the Commission does not adopt protective measures. The European Court of Justice
held that EU Member states have the right to ban pesticides even if they are permitted at
the EU level, provided they officially inform the European Commission.'*®

Irrespective of whether state governments decide to apply existing statutory provisions or develop
alternatives such as a permanent ban on pesticides, promotion of alternatives to pesticides, or use
of measures to discourage use of pesticides etc., they must compile information on the use of
pesticides, the types of pesticides used, and the purpose for which they are used in the State.
Further, even if states can implement pesticide bans, the possibility of pesticide imports from states
without such bans must be addressed. The Kerala Agricultural University launched the ‘Safe to
Eat’ programme to ensure that food produce in Kerala is not contaminated with pesticides from
other states.”” As mentioned in section V above, the government of Sikkim asked the
transportation department not to allow transportation of pesticides from outside the state.

VII. RECOMMENDATIONS

Based on this review of the regulatory landscape relating to pesticides in India, the future course
of action in respect of the prevention or control of pesticide suicides may consider the following:

©) Use the powers of the State Government under the Insecticides Act and the
Insecticides Rules not to grant licenses to certain pesticides
(i) Use the power of the State Government under the Insecticides Act and the Insecticides

Rules to initiate prosecution in case of statutory offences relating to prohibitions in
respect of manufacture, sale, etc. of pesticides

(iii) Use the CIBRC guidance in respect of use of pesticides for specific pest-crop
combinations to prohibit the use of certain pesticides in states where those crops are
not cultivated

(iv) Use the domestic environmental law framework including the requirement to obtain
prior environmental clearance before manufacturing pesticides, and the requirements
of pollution control laws in respect of the discharge/emission of pesticides into the
natural environment

v) Use national and state public/mental health policies and state public health laws to
restrict access to pesticides as a means of suicide
(vi) Enact and implement organic farming laws with provisions banning the use of

pesticides and strict monitoring of inter-state transport of pesticides (to prevent
leakage), subject to recognition of, and addressing, the scope and limits of organic
farming in certain states

138 Court of Justice of the European Union, ‘France validly informed the Commission of the need to take
measures intended, in particular, to protect bees’ Press Release 129/20 (8 October 2020)
<https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-10/cp200129en.pdf>.

139 Department of Agriculture and Kerala Agricultural University, A step closer to ‘safe to eat food’
(Government of Kerala 2013).
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(vi)

(viii)

(ix)
(%)

Report dated 040723

Use economic instruments such as imposition of taxes on and removal of subsidies in
respect of pesticides, subject to recognition of, and addressing, the pesticide use
scenarios in different states

Take steps to reconcile the different regulatory approaches towards food intended for
export versus food intended for domestic consumption thus reducing use of pesticides
in respect of the latter

Promote data collection to identify pest-crop combinations, pesticides used, and
available alternatives in states where pesticides are consumed

Use external mechanisms relating to human rights obligations of corporations to exert
pressure on pesticide manufacturers.
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